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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEVADA 

 
UNITED STATE OF AMERICA, 
  Plaintiff, 
 
WALKER RIVER PAIUTE TRIBE, 
                       Plaintiff-Intervenor, 
 
                   vs. 
 
WALKER RIVER IRRIGATION DISTRICT, 
a corporation, et al.  
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

3:73-cv-00127-ECR-RAM 
 
In Equity No. C-125-ECR-RAM 
Subfile No. C-125-B 
 
                              
WALKER RIVER IRRIGATION 
DISTRICT'S POINTS AND 
AUTHORITIES IN OPPOSITION TO 
MOTION TO CLARIFY JUDGE REID'S 
(sic) CASE MANAGEMENT ORDER 
DATED APRIL 18, 2000 

 
I. BACKGROUND. 

 A. The Motion to Clarify. 

  Joseph and Beverly Landolt seek an order clarifying the Case Management 

Order entered April 19, 2000 (the "CMO").  See, Subfile C-125-B, Docket No. 108.  Although 

the Landolts attempt to present the Clarification Motion as seeking confirmation that the CMO 

does not stay litigation "over the rights and responsibilities existing under the operative Decree 

of 1936," in reality, they ask the Court to amend the CMO to allow litigation now over the 

potential merit of the Tribal Claims, as defined in the CMO.  Compare Clarification Motion, 

pg. 2, lns. 5-9 with pg. 2, lns. 13-17; pg. 4 lns. 1-5; pg. 5, lns. 2-9. 
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 The Clarification Motion includes a number of misstatements concerning when, how 

and why this proceeding commenced.  It confuses the Mediation which began in 2003 with the 

origins of the CMO.  See, Clarification Motion, pgs. 3-4.  It is helpful to provide some 

background information which corrects those misstatements. 

 B. The Case Management Order. 

  The Tribe and the United States filed their original counterclaims in this matter 

in 1992.  By Order dated October 22, 1992, the Court directed the Tribe and the United States 

to serve their original counterclaims on all claimants to the waters of the Walker River and its 

tributaries pursuant to Rule 4 of the Federal Rules of Civil Procedure.  In its 1992 

Counterclaim, the Tribe sought recognition of a right to store water in Weber Reservoir for use 

on the Walker River Indian Reservation and for a federal reserved water right for 167,460 acres 

of land included in the Reservation in 1936.  These claims are in addition to the direct flow 

rights awarded to the United States for the benefit of the Tribe in the Walker River Decree.  

The 1992 counterclaim of the United States asserted parallel claims to water for the benefit of 

the Walker River Indian Reservation. 

 On or about July 30, 1997, the Tribe amended its earlier claim (“Tribe’s First Amended 

Counterclaim”).  In addition to its original surface water claims, the Tribe’s First Amended 

Counterclaim includes groundwater claims for the entire Reservation.  At the same time, the 

United States also amended its claim (“United States’ First Amended Counterclaim”).  In 

addition to its original surface water claims, the United States’ First Amended Counterclaim 

includes several specific claims to surface water and groundwater in the Walker River Basin for 

other federal enclaves, including the Hawthorne Army Ammunition Plant, the Toiyabe 

National Forest, the Mountain Warfare Training Center of the United States Marine Corps and 

the Bureau of Land Management.  The United States’ First Amended Counterclaim also 

advances claims for surface and groundwater for the Walker River Indian Reservation, the 
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Yerington Reservation, the Bridgeport Paiute Indian Colony and several individual Indian 

allotments. 

After extensive briefing, on April 19, 2000, the Court entered the Case Management 

Order.  See, Subfile C-125-B, Docket No. 108.  The April 19, 2000 Case Management Order 

(the “CMO”) bifurcates the claims of the Tribe and United States for the Walker River Indian 

Reservation (the "Tribal Claims") from all of the other claims raised by the United States (the 

“Federal Claims”).  It stays all proceedings related to the Federal Claims and sets forth initial 

procedures for the prosecution of the Tribal Claims.  CMO at 1-4. 

 The CMO requires the Tribe and United States to serve their amended pleadings and 

related service documents on and thereby join numerous individuals and entities who hold 

surface and groundwater rights within the Walker River Basin.  It groups these individuals and 

entities into nine different categories.  CMO at 4-6. 
 

 The details with respect to service of process were left to the Magistrate Judge.  See,  

e.g., CMO at 6-8.  Consistent with the CMO, the active parties in Subfile No. C-125-B, through 

briefing, argument and agreement and with the assistance of the Magistrate Judge, have 

addressed many of those details.  See, e.g., Subfile C-125-C, Docket No. 580; Subfile C-125-B, 

Docket No. 206; 207.  The United States and the Tribe have commenced phased service.  That 

service commenced in 2004, and is not complete. 

 The CMO divides the proceedings concerning the Tribal Claims into two phases.  Phase 

I consists of "threshold issues as identified and determined by the Magistrate Judge."  Phase II 

will "involve completion and determination on the merits of all matters relating to [the] Tribal 

Claims" and may also include in that phase or subsequent phases: 

(a) All other claims, crossclaims, counterclaims, defenses and issues raised 
by the pleadings of the parties that included in the threshold issues. 

 
(b) All other issues related to the Tribal Claims. 
 
(c) All issues related to the other Federal Claims. 
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See, CMO, pp. 11-12. 
 

The identification of threshold issues is left to the Magistrate Judge and those issues 

shall “not be finally resolved and settled by the Magistrate Judge until all appropriate parties 

are joined.”  CMO, pp. 9.  Included among the possible threshold issues to be considered for 

inclusion by the Magistrate Judge were issues related to the Court's jurisdiction and equitable 

defenses to the Tribal Claims.  See, CMO, pp. 9-11. 

 C. The Order Governing Mediation Process. 

 On May 9, 2003, the United States of America, the Walker River Paiute Tribe, the 

Walker River Irrigation District, the State of Nevada, the State of California, Mineral County, 

Nevada, Lyon County, Nevada, Mono County, California, and the Walker Lake Working 

Group (collectively "Parties to the Mediation Process") filed a joint motion respectfully 

requesting that the Court enter the proposed Order Governing Mediation Process.  After 

lengthy discussions over parts of 2002 and 2003, the Parties to the Mediation Process agreed 

upon the Mediation Process Agreement to guide their settlement negotiations concerning, 

among other matters, the C-125-B subproceeding, described above, and also the C-125-C 

subproceeding, where Mineral County seeks to intervene for purposes of asserting claims for 

water for Walker Lake.  The Joint Motion was assigned by the Court to the Magistrate Judge.  

On May 27, 2003, he entered the Order Governing Mediation Process, as proposed.  See, C-

125-B, Docket No. 430. 

 D. The Landolt Motion for Order to Show Cause Re:  Contempt. 

  On March 10, 2004, Joseph and Beverly Landolt moved the Court for an order 

to show cause (the "Show Cause Motion") why the Walker River Paiute Tribe (the "Tribe") 

"should not be held in contempt for their (sic) failure to obey this Honorable Court's orders and 

decrees; specifically, the Court's Decree of April 14, 1936 modified, Order for Entry of 
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Amended Final Decree to Conform to Writ of Mandate, Etc. (April 24, 1940)."  Landolt 

Motion (Docket No. 622) at 1.  Relying on a "Summary of Basin Surface Water Inflows and 

Outflows" for the period 1926 to 1995 published by the Nevada Division of Water Planning in 

1999, the Landolts contended that that Tribe is "taking more water than it is allotted in the 1936 

Decree."  Id. at 2-4. 

 In response to that motion, the District asserted that, assuming arguendo that the 

Landolts were correct in that assertion, the Court should not issue an order to show cause 

because it would have involved the Court and the parties in litigation concerning issues related 

to the Tribe's claim of entitlement to water in addition to what is provided in the Decree.  Such 

litigation would have been, and is, inconsistent with the Case Management Order entered April 

19, 2000, in Subfile No. C-125-B.  The Tribe moved to stay responses to the Show Cause 

Motion or, alternatively, to dismiss it without prejudice. 

 After a hearing on October 1, 2004, the Magistrate Judge granted the Tribe's Motion to 

Stay.  See, Doc. No. 469.  In granting the Tribe's motion, the Magistrate Judge said: 

 I'm going to -- I'm going to grant the motion.  It seems to me that the 
Landolts, number one, have shown no evidence or any claim of any injury.  
They are upstream from the Tribe, and they haven't shown even a modicum of 
any injury, let alone of any immediate or irreparable injury that might occur.  
And I think that some showing in that regard needs to be made to attempt to get 
the relief that they are seeking. 
 
 I also think that to litigate their motion, as I just said, would be to litigate 
basically the merits of the case.  I think it would require extensive discovery, 
further extensive briefing, and probably some evidentiary hearings by the Court, 
and I think that is contrary to both the Case Management Order and the order 
governing mediation. 
 
 The Case Management Order provides that the merits of this action are 
not going to be litigated until the last step.  And that last step is a long ways 
away.  It provides service first, decision on threshold issues next, and then the 
merits. 
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 The order governing mediation stays everything except service.  And the 
very precise reason for that order, and the reasoning behind that order was to 
preclude the ongoing litigation in this action during the mediation process. 
 
 I'm also somewhat troubled by the timing of the motion, as I said.  This 
case has been going on since 1992 and there were extensive proceedings in the 
late nineties that culminated in the Case Management Order in April of 2000.  
The Landolts were aware of the report upon which they now rely, since June of 
1999 when it was published.  And, there has been regular ongoing activity in 
this case since at least April of 1996 when I got appointed to this position.  I am 
somewhat troubled and question that if the Landolts were so concerned about 
the Tribe getting more water than it was entitled to, why they waited until March 
10th, 2004 to file this motion. 
 
 It's apparent that they're unhappy with the mediation process, and they 
would like to be included.  But to litigate this motion would disrupt the process, 
and the process provides that they will have input at a time if that process is 
successful. 
 
 And finally, and the Court would note that not only have the Landolts 
not shown any injury, there has been no showing of any kind, and the Court is 
aware of no instances of any kind of the anarchy that the Landolts claim will 
result unless their motion is heard, is heard and granted. 
 
October 1, 2004, Transcript of Status Conference, pg. 18, ln. 5- pg. 19, ln. 25. 

II. THE CASE MANAGEMENT ORDER SHOULD NOT BE CLARIFIED TO 
 INVOLVE THE PARTIES IN LITIGATION OVER THE MERITS OF THE 
 TRIBAL CLAIMS. 

 
 Assuming, arguendo, that the Landolts are correct in their assertion that the Tribe is 

"taking more water than it is allotted in the 1936 decree," the clarification they seek is intended 

to involve the Court and the parties in issues related to the Tribe's claim for additional water, as 

set forth in its First Amended Counterclaim.  The Case Management Order was very carefully 

crafted by the Court after extensive briefing by the active parties to this case.  The Court 

recognized that, even before the merits of those claims were litigated, there were numerous 

threshold issues which should be considered and decided.  See, pp. 2-3, supra.  It also 

recognized that none of those issues should be considered until all parties were joined.  All 

parties have not been joined, and the threshold issues have not been considered and decided.  It 
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is not appropriate at this time to engage in any litigation concerning the merits of the Tribe's 

claims until the provisions of the Case Management Order have been followed and satisfied. 

 The Landolts and their counsel seem to believe that until a water right is recognized in 

the Walker River Decree, it cannot be exercised.  Without conceding that Tribal Claims are not 

otherwise barred or that the facts, when presented, will support a water right based upon the 

federal implied reservation of water doctrine, the law with respect to that doctrine is at the 

present time clear in a number of respects relevant to the Landolts' desire to prevent any 

exercise of such a right until the Court recognizes it in the Walker River Decree. 

 Federal Indian reserved water rights are a creature of federal law as first set forth by the 

Supreme Court in Winters v. United States, 207 U.S. 564 (1908).  Under the Winters doctrine, 

at the time that a federal Indian Reservation was created and the land was reserved from the 

public domain, the United States also impliedly reserved the right to sufficient water to serve 

the purposes of the reservation.  See also, Arizona v. California, 373 U.S. 546, 599-600 (1963).  

Such rights, therefore, became vested and perfected, not when the water was actually put to 

use, but when the reservation is established or when additional land is added to it.  See, Arizona 

v. California, 373 U.S. at 600 (Indian reserved water rights were "present perfected rights" as 

of the date of the reservation and so predate the Boulder Canyon Project Act). 

 Thus, if the Tribal Claims have merit under the Winters doctrine, and are not otherwise 

barred, they are "present and perfected" water rights, and can be exercised even though not 

referenced in the Walker River Decree.1  That is why the "clarification" sought by the Landolts 

will take the Court and the parties directly to the threshold issues and the merits of the Tribal 

Claims in complete disregard of the provisions of the CMO. 

                                                 
1 Similarly, rights to water from the Walker River can be, and have been, established under 
Nevada and California law since entry of the Decree.  Such rights can also be exercised, and 
are exercised, even though they are not referenced in the Walker River Decree. 
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 The Clarification Motion should be denied. 

 Dated this 30th day of January, 2006.  WOODBURN AND WEDGE 
 
 
        /s/  Gordon H. DePaoli 
       By:      
       Gordon H. DePaoli 
       Nevada State Bar 0195 
       Dale E. Ferguson 
       Nevada State Bar 4986 
       Attorneys for Defendant 
       Walker River Irrigation District 

Case 3:73-cv-00127-MMD-CSD Document 828 Filed 01/30/06 Page 8 of 11



 9

CERTIFICATE OF MAILING 
 

 I certify that I am an employee of Woodburn and Wedge and that on the 30th day of 
January, 2006, I electronically filed the foregoing Walker River Irrigation District's Points and 
Authorities in Opposition to Motion to Clarify Judge Reid's (sic) Case Management Order 
Dated April 18, 2000  with the Clerk of the Court using the CM/ECF system, which will send 
notification of such filing to the following via their email addresses: 
 
Marta Adams 
maadams@ag.state.nv.us, payoung@ag.state.nv.us 
 

 

Greg Addington 
greg.addington@usdoj.gov, judy.farmer@usdoj.gov, joanie.silvershield@usdoj.gov 
 

 

Linda Bowman 
office@bowman.reno.nv.us, office@webmail.hotspotbroadband.com 
 

 

Ross E. de Lipkau 
rde-lipkau@parsonsbehle.com 
 

 

John W. Howard 
johnh@jwhowardattorneys.com, elisam@jwhowardattorneys.com 
 

 

Kirk C. Johnson 
kirk@nvlawyers.com 
 

 

Stephen M. MacFarlane 
Stephen.Macfarlane@usdoj.gov, deedee.sparks@usdoj.gov, efile-
sacramento.enrd@usdoj.gov 
 

 

Scott McElroy 
smcelroy@greenelawyer.com 
 

 

David L. Negri 
david.negri@usdoj.gov 
 

 

G. David Robertson 
gdavid@nvlawyers.com, chris@nvlawyers.com, kirk@nvlawyers.com 
 

 

Susan Schneider 
susan.schneider@usdoj.gov 
 

 

Debbie Shosteck 
dshosteck@mcdonaldcarano.com, ssmithson@mcdonaldcarano.com 
 

 

Stephen R. Wassner 
swassner@AOL.com, wassner@SBCGlobal.net 
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and I further certify that I served a copy of the foregoing to the following non CM/ECF 
participants by U.S. Mail, postage prepaid, this 30th day of January, 2006: 
 
Alice E. Walker 
Greene, Meyer & McElroy, P.C. 
1007 Pearl St., #220 
Boulder, CO  80302 

William W. Quinn 
Office of the Field Solicitor 
Department of the Interior 
401 W. Washington St., SPC 44 
Phoenix, AZ  85003 
 

Kenneth Spooner 
General Manager 
Walker River Irrigation District 
P.O. Box 820 
Yerington, NV  89447 
 

Hugh Ricci, P.E. 
Division of Water Resources 
State of Nevada 
901 S. Stewart St. 
Carson City, NV  89701 
 

Mary Hackenbracht 
Deputy Attorney General 
State of California 
1515 Clay St., 20th Floor 
Oakland, CA  94612-1413 
 

Alan Biaggi 
Dir. of Conservation & Natural Resources 
State of Nevada 
901 S. Stewart St. 
Carson City, NV  89701 
 

Garry Stone 
United States District Court Water Master 
290 S. Arlington Ave., 3rd Floor 
Reno, NV  89501 
 

Bill Lockyer / Michael W. Neville 
California Attorney General’s Office 
455 Golden Gate Ave., #11000 
San Francisco, CA  94102-3664 
 

John Kramer 
Dept. of Water Resources 
1416 Ninth St. 
Sacramento, CA  95814 
 

George Benesch 
190 W. Huffaker 
Reno, NV  89511 
 

James Shaw 
Water Master 
U.S. Board of Water Commissioners 
P.O. Box 853 
Yerington, NV  89447 

Wesley G. Beverlin 
Malissa Hathaway McKeith 
Lewis, Brisbois, Bisgaard & Smith LCP 
221 N. Figueroa St., Suite 1200 
Los Angeles, CA  90012 
 

Tim Glidden  
U. S. Dept. of the Interior, Office of the 
Secretary, Div. Of Indian Affairs 
1849 C St. N.W. 
Mail Stop 6456 
Washington, D.C.  20240 
 

Erin K.L. Mahaney 
Office of Chief Counsel 
State Water Resources Control Board 
1001 I St., 22nd Floor 
Sacramento, CA  95814 
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Marshall S. Rudolph, Mono County Counsel 
Stacy Simon, Deputy County Counsel 
Mono County 
P. O. Box 2415 
Mammoth Lakes, CA  93546-2415 
 

Steve Rye 
Chief Deputy District Attorney 
Lyon County 
31 S. Main St. 
Yerington, NV  89447 
 

Cheri Emm-Smith 
Mineral County District Attorney 
P. O. Box 1210  
Hawthorne, NV  89415 
 

Simeon Herskovits 
Western Environmental Law Center 
P. O. Box 1507 
Taos, NM  87571 

Laura A. Schroeder 
P. O. Box 12527 
Portland, OR  97212-0527 
 

William E. Schaeffer 
P. O. Box 936 
Battle Mountain, NV  89820 
 

Kelly Chase, Esq. 
P.O. Box 2800 
Minden, NV  89423 

Nathan Goedde, Staff Counsel 
California Dept. of Fish and Game 
1416 Ninth St., #1335 
Sacramento, CA  95814 
 

Todd Plimpton 
Belanger & Plimpton 
1135 Central Ave. 
P.O. Box 59 
Lovelock, NV  89419 

 

 
 
       /s/  Holly C. Dewar 
       _______________________________ 
 Holly C. Dewar 
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